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EWURA (LICENSING) RULES

(Made Under Section 40 of the EWURA Act)
CHAPTER 1

PRELIMINARY PROVISIONS

1.
Citation

These rules may be cited as the EWURA (Licensing) Rules, 2007.

2.
Application

These Rules shall apply to Mainland Tanzania.

3.
Interpretation
(1)
In these Rules, unless the context other wise requires, the following words shall have the following meanings: 

“Act” means the Energy and Water Utilities Regulatory Authority Act, Cap. 414 of the Laws of Tanzania; 

“Authority” means the Energy and Water Utilities Regulatory Authority established under Section 4 of the Act;
“Compliance Order” means an order issued by the Authority pursuant to section 39 of the Act;
“Customer Service Charter” means the document prepared by a Regulated Supplier and duly approved by the Authority detailing on all matters related to delivery of Regulated Services, including service delivery and complaint settlement procedure;
“Guidelines” means the Licence application instructions manual prepared by the Authority in each Regulated Sector;
“Licence” means the authorization issued by the Authority to the Regulated Supplier to conduct a Regulated Service;

“Licencee” means the holder of a Licence;
“Licence Fee” means the fee that has been established by the Authority for the grant of a Licence;
“Public Register” means the public register of the Authority, kept by the Authority pursuant to section 24 of the Act;

 “Registry Officer” means any person appointed by the Authority to act as such;
“Regulated Sector” means electricity, petroleum, natural gas, and water supply and sewerage;

“Regulated Services” means any services supplied or offered for supply in a Regulated Sector and includes services which the Authority declares to be such service under section 40 of the Act;

“Regulated Supplier” means any person engaging in activities in or in connection with a Regulated Sector and includes any person whom the Authority declares under section 40 of the Act to be such supplier;
“Sector Legislation” includes the Electricity Act, Cap. 131, Petroleum Conservation Act, Cap. 392, Petroleum (Exploration and Production) Act, Cap. 328 and the Fair Competition Act, Cap. 285; and
“Tanzania” means the mainland Tanzania.
(2)
Subject to the requirements of due process, the technicalities of law and procedure and the rules obtaining in the courts of law shall not strictly apply to these Rules. 

(3)
These Rules shall be liberally construed in the public interest to secure the most just, expeditious, and efficient determination on the merits of every proceeding before the Authority.

(4)
Where procedures are not provided for in these Rules, the Authority may do whatever is necessary and permitted by law to enable it to effectively and completely adjudicate on the matter before it.

(5)
In these Rules unless the context otherwise requires a reference to a Rule, Chapter or Schedule is to a Rule, Chapter or Schedule of these Rules.
(6)
Words or expressions occurring in these Rules and not defined herein above shall bear the same meaning as in the Laws of Tanzania.
CHAPTER 2

AUTHORITY’S POWERS TO ISSUE LICENCE

4.
Scope of the Rules
These Rules shall govern:
(a)
all types of Licences that shall be issued by the Authority;
(b)
the content of Licence applications;
(c)
Licence application procedures;
(d)
Licences and their content; and

(e)
procedures for  granting of Licences, 

in all Regulated Sectors.
5.
Authority’s Exclusive Power to Issue Licence
(1)
All Regulated Suppliers conducting or seeking to conduct Regulated Services shall seek and obtain a Licence from the Authority pursuant to the Act, Guidelines, Sector Legislation and these Rules.

(2)
Subject to the Act and Sector Legislation it shall be an offence for any Regulated Supplier to provide Regulated Services without seeking and obtaining a Licence from the Authority and upon conviction it shall be liable to a fine not exceeding five hundred thousands (500,000) shillings.
(3)
Subject to Sector Legislation and prudent industry practices the grant of a Licence to any Regulated Supplier shall not restrict the Authority’s power to grant a Licence to another Regulated Supplier to provide the same or similar Regulated Service within the same area.

(4)
Pursuant to Sector Legislation and the Guidelines, the Authority shall: 


(a)
prescribe all types of Licences in all Regulated Sectors; and


(b)
establish the terms and conditions of each Licence.

(5)
Notwithstanding the provisions of these Rules and subject to the Guidelines, the Authority may, where it deems necessary, issue a provisional licence to the Regulated Supplier for a period not exceeding eighteen (18) months.
CHAPTER 3
APPLICATION PROCEDURES
6.
Applications and Fees
(1)
Subject to Sector Legislation and the Guidelines, all Regulated Suppliers shall apply to the Authority for a Licence by completing and delivering to the Authority four (4) original copies of the appropriate applications form as set out in Schedule 1.
(2)
In addition to the application forms described in Rule 6 (1) and subject to Sector Legislation and the Guidelines, the Regulated Supplier shall submit where appropriate the following documents;
(a)
a certificate of incorporation or compliance issued in Tanzania

(b)
a certificate of registration issued in Tanzania;

(c)
a certified copy of the memorandum and articles of association duly certified by the registrar of companies;

(d)
business plan for the proposed Regulated Services;

(e)
information on technical and financial capacity for the Regulated Services to be provided;

(f)
information on previous experience in the provision of the Regulated Services; and

(g) 
any other relevant information the Authority may require.

(3)
All Regulated Suppliers are required to have physical address within Tanzania and shall provide it to the Authority which shall not be changed without prior written notice to the Authority.

(4)
No application shall be accepted by the Authority in the absence of proof of payment of the Licence application fee as established by the Authority.
7.
Application Recorded

Upon receipt of a Licence application, the Authority shall affix thereon the date of its receipt and the Registry Officer shall duly record the application in a Public Register maintained for that purpose.  
8.
Preliminary Evaluation

(1)
The Authority shall conduct a preliminary evaluation of the Licence application to determine whether the:

(a) application form and appropriate enclosures have been properly completed and with the required number of copies; and
(b) application satisfies the minimum requirements for the grant of a Licence.
(2)
After concluding the preliminary evaluation the Authority shall:

(a) where the application is found to be complete, notify the applicant in writing that the application is ready for technical and financial evaluation; or
(b) where the application is found to be incomplete, return the application form and ask the applicant to correct the defects therein or ask the applicant to re-submit the application afresh.

9.
Technical and Financial Evaluation

(1)
At the conclusion of the preliminary evaluation the Authority shall conduct technical and financial evaluations of the applicant in order to determine the technical and financial capacity of the applicant to provide the respective Regulated Service.

(2)
The technical and financial evaluation described in Rule 9 (1) shall be conducted in accordance with the Act, Sector Legislation and the Guidelines.

(3)
At any time during the application evaluation process the Authority may require an applicant to furnish additional information deemed necessary to evaluate the application.

10.
Public Notices
(1)
Where the Authority determines that the applicant has met the minimum technical and financial requirements for the issuance of a Licence, subject to the Guidelines, the Authority shall publish a notice:
(a) that an application for a Licence has been filed; and
(b) inviting comments and representations from the public in respect of such application.

(2)
The notice described in Rule 10 (1) shall:
(a) be published in at least one English language newspaper of general circulation in Tanzania and one Kiswahili language newspaper of general circulation in Tanzania; and
(b) be published in notice boards in the locality of the respective applicant; and
(c) fix a term of thirty (30) days for submission of any comments or representations to the Authority.

11.
Decision on Licence Application

(1)
After reviewing the Licence application and the public comments, if any, related to the application, the Authority shall either grant or refuse the Licence application.  
(2)
In the event that the Authority determines to grant a Licence, it shall, subject to the Guidelines, proceed to issue the same upon the payment of the Licence Fee and receipt of the Customer Service Charter from the Licencee where applicable.

(3)
In the event that the Authority determines not to grant a Licence, it shall immediately notify the applicant in writing stating reasons for such refusal, which reasons may include but not limited to:

(a)
the fact that the application fails to meet the minimum technical  and financial requirements as per the respective industry best practices;

(b)
any serious comments or representations from the public objecting to the grant of a Licence pursuant to Rule 10 (1);

(c)
previous applicant’s records of disobeying orders and directives from the Authority;
(d)
any previous bad records of the applicant or the applicant’s majority shareholder;
(e)
any previous criminal record on part of the applicant; and
(f)
presentation of any false or misleading information in the Licence application.

12.
Date of Commencement
(1)
The Licence shall commence from the date of its issue by the Authority unless otherwise specified in the Licence.

(2)
The Licence shall be deemed to have been revoked in the event that the Licencee fails to commence the respective Regulated Services within three (3) months of the Licence commencement date.

(3)
During the Licence term the Licencee shall:

(a)
display either the original or a copy duly certified by the Authority of its Licence in a conspicuous place in the Licensed Facility for public inspection at all reasonable times;
(b) comply with all the terms and conditions of the Licence;
(c) indemnify the Authority against any claims in any proceedings arising from any breach or failings on the part of the Licencee; and
(d) where providing more than one type of Regulated Service, not to cross subsidize the provision of one Regulated Service to the other unless otherwise stated in the respective Licence.
13.
Extension of Licence Term
(1)
The Licencee may apply for an extension of the Licence term by giving a six (6) months prior notice to the Authority.
(2)
When determining either to grant or deny an application to extend the Licence, the Authority shall take into consideration the Licencee’s compliance with the terms and conditions and the Licencee performance during the Licence term.

(3)
Upon extension of the Licence term, and subject to the Guidelines, the Authority may amend, vary or modify the Licence terms and conditions.

14.
Amendment of Licence terms
(1)
Subject to the Act, Sector Legislation and Guidelines, and with prior written notice to the Licencee the Authority may amend the Licence terms and conditions during the Licence term.
(2)
During the Licence term the Licencee may apply to the Authority to modify the Licence and such modification shall enter into force upon approval by the Authority.
(3)
Notwithstanding the provision of Rule 14 (1) and 14 (2) any amendment to the Licence terms and conditions shall be applicable to all similar Licencees supplying or offering for supply any similar Regulated Service.
15.
Transfer of Licence
(1)
The Licencee shall not transfer the Licence to any person without the prior written consent of the Authority.
(2)
A Licencee seeking to transfer its Licence shall apply to the Authority for the consent to do so and the Authority shall grant or refuse such consent in writing, provided that such consent shall not be unreasonably withheld.
(3)
The application made under Rule 15 (2) shall be made by filling in the appropriate form as the Authority shall establish stating the reasons for such transfer and shall be accompanied by the following:

(a) a certified copy of the transferee's identity document. If the transferee is an individual, proof of citizenship and in the case of a non Tanzanian, a permanent residence permit and proof of residence in Tanzania;

(b) certified copies of the transferee's registration documents, if the transferee is a corporate entity, trust or body other than an individual; and

(c) evidence of payment of all fees, levies and payments required by law by the transferor;
(d) shareholding structure of the transferee; and

(e) any other relevant information the Authority may require.
(4)
Before issuing an approval for the transfer of a Licence the Authority shall conduct an inquiry.
16.
Surrender of Licence
(1)
At any time with one hundred and eighty (180) days prior notice in writing to the Authority a Licencee may surrender its Licence to the Authority.

(2)
Upon receiving the notice in Rule 16 (1) the Authority shall accept such surrender, upon such terms and conditions as it shall determine.

(3)
At any stage during the Licence term, the Authority may order the Licencee to surrender its Licence and the Licencee shall immediately comply with such order.

17.
Suspension of Licence
(1)
The Authority may suspend a Licence by giving not less than thirty (30) days notice in writing to the Licencee and the public at large in the event that the Authority determines that the Licencee has: 

(a) failed to carry out its obligations under the Licence; or
(b) failed to pay a regulatory levy of the Authority and such levy remains unpaid thirty (30) days after it has become due and the Authority has given the Licencee notice in writing that such payment is overdue and the Licencee has not paid; or
(c)  abused its market position.

(2)
Notwithstanding the provision of Rule 17 (1) and where circumstances demand the Authority may suspend the Licence without giving notice.
18.
Revocation of Licence
(1)
The Authority may revoke the Licence in the following circumstances:
(a) where the Licencee has failed to commence its Regulated Services within three (3) months of the Licence commencement date; or
(b) where the Authority has determined that the Licencee is engaging in an illegal activity under the Licence; or
(c) where the Authority has determined that the Licencee has provided false or inaccurate information related to the Licence that has materially affected the Authority’s decision; or
(d) where the Licencee has been adjudged bankrupt or a winding up order has been issued to it; or
(e) where the Licencee has materially failed to perform the fundamental obligations under, and comply with the conditions of the Licence and the Authority concludes that other remedies having failed, that revocation is necessary in the public interest; or

(f) where the Licencee is found to be in continuous breach of a Compliance Order, Guideline or directive from the Authority; or
(g) where the Authority has determined that a Licencee is doing business with an enemy state.
(2)
The Authority shall not revoke a Licence unless:

(a) it has determined that under the circumstances,  no other remedy is appropriate than revocation; and
(b) a three (3) month notice has been issued to the public for comments and representations; and
(c) notice to show cause why revocation should not occur has been served to the Licencee and the Licencee has been afforded an opportunity to be heard.
19.
Appointment of an Administrator

(1)
 Notwithstanding the provisions of Rule 18 the Authority may, in lieu of revoking a Licence, appoint an administrator to conduct the Regulated Services upon such terms and conditions may be agreed upon.
(2)
Upon appointment of the administrator the Licencee shall submit to such administrator all books, records, information, and statements as well as control over the Licencee’s assets required for the continuity of Regulated Services. 
20.
Cessation of the Licence

(1)
The Licence shall cease to have effect if:

(a) 
the Licencee is disqualified by any applicable law;

(b) 
it is surrendered pursuant to Rule 16; or

(c) 
it is revoked; or
(d)
it is deemed to have been revoked pursuant to Rule 12 (2).
(2)
In the event the Licence ceases to have effect pursuant to Rule 20 (1) the Licencee shall surrender it to the Authority within a period of fourteen (14) days from the date on which it so ceased to have effect.

.(3)
In the event the Licencee refuses or fails to surrender the Licence as required in Rule 20 (2), it shall commit an offence and upon conviction it shall be liable to a fine not exceeding five hundred thousands (500,000) shillings.
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